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Abstract

The principle of legality stands as a fundamental cornerstone in upholding criminal law,
necessitating a thorough and foundational comprehension. This study aims to present an
overview of the principle of legality within the two predominant legal systems globally,
namely common law and civil law. Employing a normative legal approach, through an
examination of primary, secondary, and tertiary legal sources gathered via literature review.
This research illuminates the differing applications of the principle of legality within common
law and civil law. The result is, within common law, the principle of legality, epitomized by
Nulla Poena Sine Lege, is practically reliant on precedents established through judicial
decisions. Conversely, in civil law, the principle is encapsulated by Nullum Crimen, Nulla
Poena Sine Praevia Lege Poenali, emphasizing adherence to written regulations found
within various criminal legal frameworks.
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Abstrak

Asas legalitas merupakan dasar fundamental dalam penegakan hukum pidana, sehingga
diperlukan pemahaman yang mendasar dan mendalam mengenai hal tersebut. Adapun
penelitian ini bertujuan untuk memberikan potret asas legalitas dalam dua sistem hukum
utama di dunia, yaitu common law dan civil law. Menggunakan pendekatan hukum normatif,
data-data yang digunakan dalam penelitian ini bersumber dari bahan hukum primer,
sekunder, dan tersier yang diperoleh melalui studi kepustakaan. Penelitian ini menyoroti
perbedaan penerapan asas legalitas di dalam common law dan civil law. Hasilnya, dalam
common law, Nulla Poena Sine Lege menjadi rumusan asas legalitas yang pada praktiknya
bertumpu pada preseden hasil putusan pengadilan. Sementara dalam civi/ law, rumusan asas
legalitasnya adalah Nullum Crimen, Nulla Poena Sine Praevia Lege Poenali, yang
menitikberatkan pada peraturan tertulis dalam berbagai regulasi hukum pidana.

Kata kunci: Asas Legalitas,; Civil Law; Common Law.

INTRODUCTION

Criminal law stands as a fundamental pillar within legal systems governing actions
deemed violations of societal norms. The principle of legality underpins the enforcement
of criminal law across diverse legal systems worldwide, ensuring that all actions and
decisions taken within the context of criminal law enforcement adhere to the existing legal
framework (Aulia & Al-Fatih, 2017). This principle plays a pivotal role in the two

predominant global legal systems: common law and civil law.



Common law, prevalent in nations with an English legal history, underscores the
importance of legal precedents in shaping court verdicts (Siregar, 2022). Legal legitimacy
in common law hinges on court-established judgments from prior cases, forming the basis
for future decisions. Courts have a crucial role in interpreting and evolving the law
through their rulings. Yet, within common law, legality also encompasses the need for
clear, understandable laws for the public. Transparency is key, aiding individuals in
comprehending their rights and responsibilities.

On the other hand, civil law, embraced by countries with Roman legal origins,
prioritizes codified written laws (Moeljatno, 2000). Legal legitimacy in civil law rests
upon meticulously formulated laws in books or statutes that are explicit and precise. These
written laws are the primary reference point for legal determinations within this system.

Despite divergent approaches to interpreting legal legitimacy, both common law
and civil law converge on safeguarding individual rights and obligations. While common
law leans on precedents and court interpretations to evolve laws, civil law relies on written
statutes and legal texts. The common ground lies in their shared objective of upholding
justice, certainty, and legal transparency. This study aims to illustrate how legal legitimacy
is implemented through diverse methods in both systems, striving for comparable goals.

This research endeavors to offer insights into the portrayal of legal legitimacy
within common law and civil law systems, specifically concerning criminal law
(Moeljatno, 2000). Legal education seeks to impart an understanding of prevailing legal
norms, applied in resolving societal legal issues (Lev, 2022). In the sphere of criminal
law, legal legitimacy serves as a foundational basis crucial for legal experts to master and

comprehend.

METHODS

The method utilized in this article is based on normative legal research, focusing on
the examination of prevailing legal norms (Moeljatno, 2000). Secondary data such as
primary, secondary, and tertiary legal materials were used. All data were obtained through
literature review and subsequently analyzed to provide an overview specifically
concerning the depiction of the principle of legality within the frameworks of common

law and civil law systems, particularly in the context of criminal law.



RESULTS AND DISCUSSIONS

The principle of legality holds vital significance in criminal law, determining the
legitimacy of an act as criminal. Under common law, the principle "Nulla poena sine lege"
asserts that no punishment can exist without a clear legal basis (Lamintang, 2002). This
underscores the need for precise definition and certainty in establishing an act as criminal.
In this system, law enforcement and interpretation primarily rely on precedents, where
past court rulings guide the determination of criminal acts.

Conversely, civil law follows the principle "Nullum crimen, nulla poena sine
praevia lege poenali" which highlights the absence of crime or punishment without prior
governing penal laws (Poernomo, 1985). While sharing a requirement for legal grounds
with common law, civil law emphasizes written laws and various criminal regulations. It
leans heavily on established legal texts while also considering judicial precedents.

The primary contrast between these legal systems lies in their treatment of legal
precedents. Common law evolves through adjudicated cases, allowing the establishment
of new precedents from previously unaddressed scenarios. In contrast, civil law sees
changes in criminal law through legislative processes when laws are revised by authorized
legislative bodies. These approaches significantly impact the evolution of criminal law
within these systems.

1. The Significance Of The Principle Of Legality

Both the common law and civil law systems have different approaches in
applying the principle of criminal legality, reflected in their respective philosophical,
sociological, and juridical perspectives. In common law, legality tends to emphasize
the evolution of law through the courts and precedents created from previous court
decisions. In this context, legality is viewed as the foundation for legal development
that responds to societal needs and the dynamics of the times. Conversely, civil law
focuses on creating legal certainty through clear and specific legal texts. The principle
of legality in civil law is understood as a foundation to ensure measured justice, to
avoid legal uncertainty within society. From a philosophical perspective, common law
emphasizes the principle of legal evolution through interpretations of unique cases
(The Robbins Collections, 2010). The legality in common law is evolutionary and
dynamic as it continually evolves according to societal needs and the development of

the times. Meanwhile, the philosophy behind civil law leans more towards creating



legal certainty through clear and specific legal texts. The principle of legality in civil
law is construed as a basis to ensure proper justice.

From a juridical perspective,'® common law applies legality with a casuistic
approach, where precedents or previous court decisions are crucial in determining
crimes and their punishments, as previous court decisions are the primary guide in
sentencing (Oktavira, 2023). Conversely, civil law focuses on written laws and
codifications established in criminal law. This principle makes legal text formulations
the primary reference in defining crimes and their punishments.

From a sociological standpoint, within the common law system, the role of the
courts in shaping the law is significantly influenced by societal factors and values
when decisions are made (PPPLRC, 2022). The courts tend to reflect the existing
social values and expectations. In contrast, within civil law, the legislative process
plays a primary role in determining and amending criminal law. Legal interpretations
are more based on established legal texts by the legislative body, although still
considering the societal needs following the ongoing changes.

Both these legal systems, common law and civil law, display different
approaches in applying or interpreting the principle of criminal legality. Depending
on the goals, values, and legal needs desired within a society, both common law and
civil law have their respective strengths and weaknesses concerning the enforcement
of the principle of legality in criminal law. Understanding these differences provides
comprehensive insights into the actual complexities of the law occurring within
societies.

The Application Of The Principle Of Legality

The application of the principle of legality in criminal law has significant
implications for justice and legal certainty in society. Although these two legal
systems have different approaches, their primary objective remains to ensure that
crime enforcement and punishment are only established in accordance with clearly
defined provisions in the prevailing law.

The common law system relies on legal precedents, also known as "stare
decisis." One such example is the change in the concept of mens rea in R wv.
Cunningham in 1957, demonstrating the court's interpretation of the subjective fault

element in criminal law (Solanki, 2023).



The case of R v. Cunningham (1957) occurred in England when Reginald
Edward Michael Cunningham was charged with poisoning someone. In this case,
Cunningham tampered with a gas meter to steal money from a house, resulting in a
gas leak in a neighboring house. During the incident, the neighboring house was
occupied by someone who was asleep, and that person subsequently suffered severe
gas poisoning and fell ill. In the trial, Cunningham was charged under Section 23 of
the Offences Against the Person Act 1861, which states that someone who
intentionally and recklessly emits poisonous or noxious substances endangering
another's life can be punished (Cunningham, 2023).

The focus of the court's interpretation in this case was the subjective fault
element or "mens rea." Although Cunningham did not directly intend to poison the
sleeping person, the court ruled that when Cunningham intentionally damaged the gas
meter, he should have also known that this action could endanger others.

On the other hand, in the civil law system, the principle of legality is enforced
through written texts in criminal laws. For example, in France, changes in criminal
law often occur through the legislative process. The amendment to the French criminal
law in 1994 is a concrete example of efforts to change criminal law through
legislation, which is then implemented directly (Borricand, 2023).

Indonesia has also undergone reforms in national criminal law codification
through Law Number 1 of 2023 concerning the Criminal Code. Previously, the
regulation regarding the codification of Indonesian criminal law was governed by
Law Number 1 of 1946 concerning Criminal Law Regulations, which essentially
originated from the Wetboek van Strafrecht with several adjustments.

Understanding the differences in the application of the principle of legality
between the common law and civil law systems provides not only additional insights
into its legal aspects but also a comprehensive understanding of the context of criminal
law implementation in various countries. The included case studies provide a concrete
overview of how both legal systems operate and evolve in the context of applying the

principle of criminal legality.

. The Comparison of the Principle of Legality in Common Law and Civil Law

In the common law system, the legality principle based on precedents has the

advantage of flexibility in law enforcement by allowing courts to make independent



decisions based on specific cases, making it more adaptive to changes in societal
values. The system's ability to evolve through legal precedents enables a more
dynamic law evolution that responds to changing times and situations. However,
relying on precedents can potentially lead to legal uncertainty in its application if there
are changes in the contemporary interpretations of similar cases previously ruled upon
in court.

In the civil law system, the legality principle emphasizing clear and specific
legal texts does provide higher legal certainty. Legal interpretations are based on
established legal texts. This system tends to have uniformity in law enforcement as it
relies on the same legal texts across jurisdictions. However, the weakness of civil law
lies in its lack of flexibility in handling unique situations due to rapid societal changes.
The lengthy and complex legislative process may hinder adaptation to changes and
potentially result in legal gaps.

Ultimately, the choice between common law and civil law often becomes
subjective, depending on the context of its interests and needs. Both of these systems
have their respective strengths and weaknesses that need to be carefully considered.
It is challenging to decide between the flexibility in legal development and the high
level of legal certainty, as each system offers different benefits depending on the
specific goals and circumstances of a society. It cannot be conclusively determined

which legal system is better than the other, as the evaluation and decision-making.

CONCLUSION

There are significant differences between the interpretation and application of the
principle of legality in the common law and civil law systems, although both share the
same goal of protecting society in the enforcement of criminal law. The principle of
legality in the common law system is strongly influenced by precedents, allowing for
continuous changes and development in criminal law alongside the evolution of cases in
society. The judiciary plays a crucial role in dynamically interpreting the law to align with
societal changes and evolving values due to the passage of time. Thus, the principle of
legality in the common law system is considered more open, responsive, and adaptive to
the needs of the times. In contrast, the principle of legality in the civil law system is more

bound by statutory texts, requiring the development of criminal law to undergo a



legislative process by legislators. The challenge for criminal law legislation is to
accommodate the needs of contemporary times amidst the rapid pace of development.
However, the strong attachment to statutory texts is seen as capable of ensuring higher

legal certainty as the court decisions produced tend to be more uniform.
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