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Abstract

Essentially, construction projects emerge from the intersection of two primary interests. On
one side, there is the demand from Service Users, and on the other side, the Service
Providers offer their services. Law Number 2 of 2017 on Construction Services, in Article
1 Paragraphs (5) and (6), defines Service Users as owners or employers utilizing
Construction Services, while Service Providers are those offering such services. The
construction industry is highly complex due to the involvement of multiple disciplines and
interactions with numerous individuals, each with their own interests. This complexity
increases the potential for disputes. Disputes in construction contracts, or construction
disputes, often arise and are sometimes unavoidable during contract execution. These
disputes can stem from various factors, both internal and external. Alternative Dispute
Resolution (ADR) has become a significant approach in addressing disputes within
construction contracts in Indonesia. This method provides a practical and harmonious
alternative to litigation, offering faster and more cost-effective resolutions. This paper
investigates the implementation of ADR in the construction industry, focusing on its
legal framework, commonly used methods, benefits, and associated challenges. By
examining these aspects, the study aims to suggest strategies for optimizing ADR practices
to better cater to the demands of Indonesia's expanding construction sector.
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Abstrak

Pada dasarnya, proyek konstruksi muncul dari persimpangan dua kepentingan utama. Di satu
sisi, ada permintaan dari Pengguna Jasa, dan di sisi lain, Penyedia Jasa menawarkan layanan
mereka. Undang-Undang Nomor 2 Tahun 2017 tentang Jasa Konstruksi, dalam Pasal 1 Ayat
(5) dan (6), mendefinisikan Pengguna Jasa sebagai pemilik atau pemberi kerja yang
memanfaatkan Jasa Konstruksi, sementara Penyedia Jasa adalah mereka yang menawarkan
layanan tersebut. Industri konstruksi sangat kompleks karena melibatkan berbagai disiplin
ilmu dan interaksi dengan banyak individu, masing-masing dengan kepentingan mereka
sendiri. Kompleksitas ini meningkatkan potensi terjadinya sengketa. Sengketa dalam kontrak
konstruksi, atau sengketa konstruksi, sering kali muncul dan kadang-kadang tidak dapat
dihindari selama pelaksanaan kontrak. Sengketa ini dapat berasal dari berbagai faktor, baik
internal maupun eksternal. Alternatif Penyelesaian Sengketa (APS) telah menjadi pendekatan
yang signifikan dalam menangani sengketa dalam kontrak konstruksi di Indonesia. Metode ini
memberikan alternatif yang praktis dan harmonis terhadap litigasi, menawarkan penyelesaian
yang lebih cepat dan lebih hemat biaya. Makalah ini menyelidiki penerapan APS dalam
industri konstruksi, dengan fokus pada kerangka hukum, metode yang umum digunakan,
manfaat, dan tantangan yang terkait. Dengan memeriksa aspek-aspek ini, penelitian ini
bertujuan untuk menyarankan strategi untuk mengoptimalkan praktik APS agar lebih
memenuhi tuntutan sektor konstruksi Indonesia yang berkembang.

Kata kunci: Penyelesaian sengketa, Kontrak Konstruksi, Indonesia



INTRODUCTION

Indonesia's construction industry has a very important role of Indonesia’s
economic growth, driven by large-scale projects, such as highways, airports, seaports,
power plant, industrial plant, oil and gas facility and urban development initiatives,
often involve multiple stakeholders, including government entities, private investors,
contractors, subcontractors, and suppliers. These projects are typically governed by
complex contractual agreements that aim to balance risk and responsibility among the
parties involved. However, the dynamic nature of construction activities, characterized
by unexpected delays, cost escalations, labor issues, and technical complexities, makes
disputes almost inevitable.

Traditional litigation has often proven inadequate for resolving construction
disputes due to its lengthy processes, high costs, and adversarial nature, which can
damage professional relationships (Komar, 2020). In response, ADR mechanisms
have gained prominence as a pragmatic alternative, offering faster, more cost-
effective, and relationship-preserving solutions (Widodo & Rahmawati, 2018). The
adoption of ADR in Indonesia is further driven by its alignment with cultural values,
such as consensus-building and mutual respect, which are deeply ingrained in
Indonesian society.

This paper explores the historical development and current state of ADR in
construction contracts within Indonesia’s unique legal and cultural context. By
examining its implementation, challenges, and potential improvements, the discussion
aims to underscore the importance of ADR in ensuring the timely and efficient
completion of construction projects while fostering a harmonious business

environment.

RESEARCHMETHODOLOGY
This study adopts a qualitative research approach, focusing on document analysis

to examine the application of ADR in construction contracts in Indonesia.

DISCUSSION
The Meaning of Alternative Dispute Resolution (ADR)

Alternative Dispute Resolution (ADR) refers to a collection of processes and



techniques designed to resolve disputes outside of traditional court litigation.
ADR encompasses methods such as mediation, arbitration, negotiation, and
adjudication, which aim to provide efficient, cost-effective, and amicable solutions
(Smith & Zainuddin, 2019). The term "alternative" signifies its role as a substitute
for judicial proceedings, focusing on achieving mutually acceptable outcomes while
minimizing confrontation and preserving relationships (Zulkifli & Ahmad, 2019).

In the context of construction contracts, ADR is particularly valuable due to
the sector's inherent complexity and the high stakes involved. It offers a platform for
parties to address disputes collaboratively and constructively, drawing on the expertise
of neutral third parties who are often specialists in construction law and practices. The
flexibility of ADR allows it to adapt to the specific needs of the disputing parties,
whether through informal negotiations or structured arbitration proceedings. Its
emphasis on confidentiality, efficiency, and enforceability makes ADR an
indispensable tool for managing conflicts in a sector where time and resources are
critical.

Legal Framework for ADR in Construction Contracts

Indonesia’s legal provisions for ADR are primarily outlined in Law No. 30 of
1999 on Arbitration and Alternative Dispute Resolution. This legislation establishes the
principles and procedures for conducting arbitration and other ADR methods.
Complementing this, Law No. 2 of 2017 on Construction Services sets forth
specific requirements for managing disputes in construction contracts, including the
mandatory inclusion of ADR clauses. These laws provide a foundation for ADR’s
enforceability and facilitate its adoption in both domestic and international
construction projects.

Key ADR Methods in Construction Contracts
1. Mediation
Mediation is widely used to facilitate amicable settlements in construction
disputes. Mediators assist parties in reaching a consensus without imposing binding
decisions (Widodo & Rahmawati, 2018). It is particularly effective in preserving
relationships between parties and is often used in disputes involving smaller
contractors or local stakeholders. Mediators in Indonesia are trained to navigate

cultural nuances and prioritize consensus-building.



2. Arbitration

Arbitration is the preferred method for resolving high-value and technically
complex construction disputes. Institutions like Badan Arbitrase Nasional
Indonesia (BANI) or Badan Arbitrase dan Alternatif Penyelesaian Sengketa
Konstruksi Indonesia (BADAPSKI) provide specialized services for construction-
related arbitration. The use of arbitration is often known by business actors as the
dispute settlement of business or of commerce. The settlement process done through
arbitration conducted by arbitrator registered at an arbitration court.

Adjudication

Adjudication offers a faster resolution mechanism for interim disputes,
ensuring that construction work can proceed without prolonged interruptions
(Suhartono, 2021). This method is particularly useful for time-sensitive construction
projects.

Negotiation

Informal negotiations remain a primary step in resolving disputes, often
conducted before escalating to formal ADR processes (Zulkifli & Ahmad, 2019).
Negotiation is the simplest and most informal ADR method, where parties engage
directly to resolve their disputes. This process often precedes other formal ADR
methods, helps in maintaining direct communication and minimize costs and
disruptions.

Customary (Adat) Dispute Resolution

In regions where customary law (adat) holds sway, traditional dispute
resolution methods are integrated with formal ADR processes. These methods
emphasize communal harmony and align with local cultural practices (Widodo &

Rahmawati, 2018).

Advantages of ADR in Construction Contracts

1.

Cost and Time Efficiency: ADR offers faster resolutions at a lower cost compared to
litigation, reducing financial and operational burdens.

Specialized Expertise: ADR processes often involve professionals with technical
expertise in construction, ensuring that resolutions are informed and practical.
Confidentiality: By keeping proceedings private, ADR protects sensitive business

information.



Preservation of Relationships: The collaborative nature of ADR fosters continued
partnerships, essential in the construction industry.
Flexibility: ADR methods can be tailored to the specific nature and requirements of

the dispute, enhancing their effectiveness.

Challenges in ADR Implementation

Despite its advantages, the adoption of ADR in Indonesia faces several hurdles:
Awareness Gaps: Limited understanding of ADR among stakeholders can hinder its
effective use.

Enforcement Issues: Challenges in enforcing ADR decisions, especially in cross-
border disputes, remain significant.

Inconsistent Practitioner Quality: Variability in the skills and experience of ADR
professionals can affect the reliability of outcomes.

Resistance to Change: Preference for traditional litigation and adversarial approaches
persists among some parties.

Institutional Capacity: Limited resources and accessibility of ADR institutions,

particularly in remote areas, pose obstacles to widespread adoption.

CONCLUSIONAND RECOMMENDATIONS

ADR has proven to be a critical tool for resolving disputes in Indonesia’s

construction industry, offering significant advantages over litigation. To optimize its

potential, this paper suggests the following steps:

1.

Capacity Building: Enhance training programs for ADR professionals to ensure
consistency and reliability in dispute resolution.

Public Awareness Campaigns: Increase knowledge of ADR processes and benefits
among industry stakeholders.

Institutional Strengthening: Improve the accessibility and resources of ADR
institutions, particularly in regional areas.

Legal Refinements: Update laws to provide clearer guidelines for enforcement and
incentivize the inclusion of ADR clauses in contracts.

Technology Integration: Utilize digital platforms to expand the reach and efficiency
of ADR services.

By addressing these challenges, Indonesia’s construction industry can



harness the full potential of ADR, ensuring smoother project execution and

contributing to the nation’s sustainable development goals.
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